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Lord Justice Pitchford :

The trial

1. On 4 October 2011, at Kingston-upon-Thames CrowarCaefore Calvert- Smith J,
the appellant faced an indictment containing 30ntgaun counts 1 - 10 the appellant
was charged with dissemination of a “terrorist jedilon”, contrary to section 2(1)(a)
and (2) of the Terrorism Act 2006, by distributidm.counts 11 — 19 the appellant was
charged with dissemination of a terrorist publicaticontrary to section 2(1)(a) and
(2), by possession with a view to distribution.dounts 20 — 30 the appellant was
charged with possession of information likely touseful to a person committing or
preparing an act of terrorism, contrary to sec&8r(1) (b) of the Terrorism Act 2000.
Each of counts 20 — 30 charged the appellant vagsg@ssion of a separate computer
file containing the material alleged to be usedustich a person. During the course of
the trial the judge directed formal verdicts of gatlty in respect of counts 11, 12, 13,
18, 20, 26, 27, and 29. He discharged the jury freacthing verdicts in respect of
counts 3, 9, 16, 19, 25, 28 and 30.

2. On 12 December 2011 the jury returned verdictsuwltygby a majority of 10:2 in
respect of count 1, and unanimous verdicts of girltrespect of counts 2, 4, 5, 6, 7,

8, 21, 22, 23 and 24. The jury returned not gwtydicts upon counts 10, 14, 15 and
17.

3. On 13 December 2011 the judge imposed the followamgences:

Counts 1 and 8, 12 months and on counts 5 to 7or&thm, all
concurrent with one another but consecutive to thieer
sentences.

Counts 2 and 4, 12 months concurrent with one anpthut
consecutive to the other sentences.

Counts 21 to 24, 12 months concurrent with one Farotbut
consecutive to the other sentences.

Under sections 240 and 240A Criminal Justice A3 ®6 days were ordered to
count towards the total sentence of 3 years impnsmnt. The appellant was required
to comply with the notification requirement undiee tCounter Terrorism Act 2008 for
a period of 10 years. An order was made underasedd3 Powers of Criminal Courts
(Sentencing) Act 2000 for the forfeiture of exhibit

Grounds of appeal

4, The appellant has leave from the single judge tpeapagainst conviction upon
counts 1, 2, and 4 — 8 inclusive upon a single mgomamely that the judge permitted
the prosecution to adduce in evidence the possebsimamed terrorist offenders of
material similar or identical to that allegedly shsninated by the appellant, for the
purpose of considering whether the material coredri&@ terrorist publication” for
the purposes of section 2 of the 2006 Act.



The appellant seeks to renew his application favdeto appeal against his conviction
upon count 1 only on a second ground, namely trealgarned judge failed to leave to
the jury the constituent parts of the offence @éaty section 2 of the 2006 Act in
terms which were compatible with the appellantghtiof freedom of expression
under Article 10 European Convention on Human RigtHECHR”).

The evidence

In or about September 2004 the appellant becamemneager of the Maktabah
Islamic bookshop in Birmingham. The firm traded fbétom the bookshop and by
means of a website, and published for sale boaks)es, videos and DVDs which,
the prosecution contended, supported the caseilitaim Islam.

The indictment period was 13 April 2006 (when therrérism Act 2006 came into

force) and 26 January 2010 (when the appellantam&sted for a second time). The
dissemination counts of which the appellant wasviobed were founded upon

“terrorist publications” in the form of books and/Ds sold in the shop and/or offered
for sale on the website.

It is necessary, in summary form, to describe teine of the publications in respect
of which the appellant was charged and convictethéndissemination counts. The
centrepiece oMilestones — special editioftount 1) was the work of Sayyid Qutb, a
leading member of the Muslim Brotherhood, who wasceted in Egypt in 1966 in
consequence of his opposition to President Nasgkhis suspected involvement in a
plot to bring down his Government. The specialieditvas edited by the appellant in
his pen name A. B. Al-Mehri. It contained a biodmgpof the author oMilestones
and nine appendices containing works by varioubast The book was offered for
sale in the form in which it was indicted in or abépril 2006, some months after the
Underground and bus bombings in London on 7 JuB520he special edition was
alleged by the prosecution to be a polemic in favolithe Jihadist movement
encouraging violence towards non-believésicolm X, Bonus Dis¢count 2) was a
DVD containing a film about the life of the deceddduslim leader. It included a
number of trailers and other recordings of intemgewith the families of men who
had died “fighting” US forces in Afghanistan andalsli forces in the occupied
Palestinian territory. It included footage of acéde bomber driving to his death in
Iraq. 21% Century Crusader¢count 4) was a DVD. It purported to be a docurasnt
focused upon the suffering of Muslims around theldvalt included an interview
with a masked man who defended terrorist attackertgn behalf of Al-Qaedahe
Lofty Mountain(count 5) included a text written by Abdullah Amzgustifying the
expulsion of the Russian occupation of Afghanistatne 1980s. The work included a
biography of Azzam, accounts of the Battle of thenls Den in 1987, in which
Osama Bin Laden was a volunteer, the biography @uanalist who died while
working as a medic in support of the fighters agaldS forces in Afghanistan in
December 2001, and Azzam’s account of Bin Ladeols n expelling the Russian
army from Aghanistanloin the Caravarfcount 6) was a book founded upon a text by
Sheikh Azzam. The translator's foreword praisedansk and writing.Defence of the
Muslim Lands(count 7) was also founded upon a text by Sheikdzaf. Its
appendices included a discussion upon the judiificafor suicide operations in
Chechnya. FinallyThe Absent Obligatioiicount 8) was a book whose central text
was written in the 1970s by Mohammed Abdus FarajEgyptian Muslim, who was



10.

11.

12.

13.

14.

implicated in the death of President Anwar Sad&gfpt and was executed. The text
argued for the need for jihad in defence of thanst faith against a corrupt ruler.

Between 13 April 2006 and January 2007 Maktabaloiges records demonstrated
that 653 copies oMilestones 424 copies oMalcolm X 56 copies oR1% Century
Crusader 9 copies ofThe Lofty Mountainll copies ofloin the Caravan27 copies
of Defence of the Muslim Landsnd 16 copies dfhe Absent Obligatiowere sold.

The jury heard that in 2007 Maktabah's premiseBirmingham were raided during
an operation to foil a plot to kidnap and kill ammger of the armed forces living in
Birmingham. The appellant was arrested on 31 Jgr2@07. At trial the prosecution
accepted that there was no link between the appedlad the plot which formed the
basis for his original arrest. While the bookshe&ased business, sales through the
website continued in 2007 and 2008. From 1 Aprid@he appellant entered into
email correspondence with Anwar Al-Awlaki a Unit8thtes citizen who became the
leader of Al-Qaeda in the Arabian Peninsula.

The appellant was arrested for a second time inals&2010. The appellant gave a
prepared statement but was not prepared to bevienexd without an explanation for

the three year delay between his first and secmedta. The material was, it emerged
at trial, in the process of analysis during thisigmk At one point a computer crash
prolonged the delay.

The indicted material was examined by the jury batsummary and by quotations
read into evidence. They were assisted in judgim rhaterial by two experts. Dr
Wilkinson was an expert in Islamic education andvegaevidence about the
mainstream religion, its social and religious oatigns and the corruption of the
Islamic concept of “jihad of the sword” for modepwlitical purposes. Professor
Hoffman, also an academic, was an expert on tenmorHe gave evidence about the
radicalisation of young Muslims, the developmentAdQaeda and the relationship
between Abdullah Azzam, Osama Bin Laden and Aymladavahiri (all disciples of
Qutb). He plotted for the jury the rise of Al-AwlalBoth experts were permitted to
give their opinion upon the likely effect of thedioted publications in the context (i.e.
the historical climate) in which they were disseatéd.

The defence case was that the jury should notupbn the opinion of the experts
called by the prosecution. Their expertise andpedeence were challenged in cross-
examination. The argument was, in general, thatenaf the publications
disseminated by the appellant encouraged actsradrign. They placed into the
market for interested readers and viewers matehalse content was and encouraged
only intelligent discussion of religious and palél theory. The appellant elected not
to give evidence. It followed that the requiremenitsection 2 were to be judged by
the jury solely upon a consideration of the indicteaterial assisted, to the extent
they considered appropriate, by the evidence oéxperts.

The statutory offence
Section 2, Terrorism Act 2006, in its relevant paprovides as follows:

“2(1) A person commits an offence if he engagesanduct falling
within sub-section (2) and, at the time he does so



)

®3)

(4)

(@) he intends an effect of his conduct to be aatlir
or indirect encouragement or other inducement
to the commission, preparation or instigation of
acts of terrorism;

(b) he intends an effect of his conduct to be the
provision of assistance in the commission or
preparation of such acts; or

(c) he is reckless as to whether his conduct has i
effect mentioned in paragraph (a) or (b).

For the purposes of this section persons ermyayge
conduct falling within this sub-section if he —

(@) distributes or circulates a terrorist publioati
(b)

(©)

(d) ...or

(e) has such a publication in his possession with a
view to its becoming the subject of conduct
falling within any of paragraphs (a) to (e).

For the purposes of this section a publicatisna
terrorist publication, in relation to conduct fall
within sub-section (2) if matter contained in itileely

(@) to be understood, by some or all of the persons
whom it is or may become available as a
consequence of that conduct, as a direct or
indirect encouragement or other inducement to
them to the commission, preparation or
instigation of acts of terrorism; or

(b) to be useful in the commission or preparatiobn o
such acts and to be understood, by some or all of
those persons, as contained in the publication, or
made available to them, wholly or mainly for the
purpose of being so useful to them.

For the purposes of this section matter thidikédy to

be understood by a person as indirectly encouraging
the commission or preparation of acts of terrorism
includes any matter which —



(5)

(6)

(7)

(8)

(9)

(&) glorifies the commission or preparation (whethe
in past, in the future or generally) of such acts;
and

(b) is matter from which that person could
reasonably be expected to infer that what is
being glorified is being glorified as conduct that
should be emulated by him in existing
circumstances.

For the purposes of this section the questibather a
publication is a terrorist publication in relaticio
particular conduct must be determined —

(@) as at the time of that conduct; and

(b) bhaving regard both to the contents of the
publication as a whole and to the circumstances
in which that conduct occurs.

In sub-section (1) references to the effec pkrson’s
conduct in relation to a terrorist publication undé
references to an effect of the publication on one o
more persons to whom it is or may become available
as a consequence of that conduct.

It is irrelevant for the purposes of this seativhether
anything mentioned in sub-sections (1) to (4) is in
relation to the commission, preparation or instaat
of one or more particular acts of terrorism, ofsast
terrorism of a particular description or of acts of
terrorism generally.

For the purposes of this section it is alsel@vant, in
relation to matter contained in any article, whetoay
person —

(@) isin fact encouraged or induced by that matter
commit, prepare or instigate acts of terrorism; or

(b) in fact makes use of it in the commission or
preparation of such acts.

In proceedings for an offence under this sectigainst
a person in respect of conduct to which sub-section
(10) applies it is a defence for him to show —

(@) that the matter by reference to which the
publication in question was a terrorist
publication, neither expressed his views nor had
his endorsement (whether by virtue of section 3
or otherwise); and



15.

(b) that it was clear in all the circumstances o# t
conduct, that that matter did not express his
views and (apart from the possibility of his
having been given and failed to comply with a
notice under sub-section (3) of that section) did
not have his endorsement;

(10)  This sub-section applies to the conduct okes@n to
the extent that —

(@) the publication to which his conduct related
contained matter by reference to which it was a
terrorist publication by virtue of sub-section (3)
(a); and

(b) that person is not proved to have engagedah th
conduct with the intention specified in sub-
section (1) (a).

(11)
(12)

(23) ... “publication” means an article or record afy
description that contains any of the following, asry
combination of them —

(@) matter to be read;
(b) matter to be listened to;

(c) matter to be looked at or watched.”

The prosecution case

The prosecution contended (section 2(2)) that pgpelant’'s qualifying conduct was
the distribution or circulation of the publicatiorespectively charged in counts 1 - 10.
That contention was not in issue at trial. The ecosion alleged that it could be
inferred either (section 2(1)(a)) that the appe¢liatended his conduct to be a direct
or indirect encouragement of acts of terrorismsection 2(1)(c)) that he was reckless
as to whether his conduct would have that effeathBontentions were in dispute but
the appellant did not give evidence to challengeitiierence. The prosecution case
was (section 2(3)) that each of the publicationkcited was “likely” to be understood
by at least some of the persons to whom it waslablai as a direct or indirect
encouragement to commit acts of terrorism. The lkgoedid not give evidence to
raise the statutory defence (section 2(9)) thatpthielications did not represent his
views. His defence was that upon a proper readingewing they did not encourage
acts of terrorism.
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17.

18.

19.

20.

21.

By section 20 expressions used in the Terrorism28606 have the same meanings as
in the Terrorism Act 2000. Terrorism is definedsegction 1(1) of the 2000 Act as one
or more of a number of actions involving seriouslemce or damage, endangerment
of life, serious risk to the health or safety o€ thublic, or a section of it, or is
designed seriously to interfere with or disrupted@ctronic system when the use or
threat of such action is designed to influence gawent, to intimidate the public, or
a section of the public, and is made for the pwrprfsadvancing a political, religious,
racial or ideological cause. In section 20(2) & Trerrorism Act 2006 “glorification”
from which encouragement may be inferred includesfarm of praise or celebration
and cognate expressions are to be construed aeghyrdi

Encouragement to commit terrorist acts

In bare summary, the prosecution case was thgtuhkcations sought to encourage
the followers of Islam to attack unbelievers andgéek martyrdom in the pursuit of
jihad. They sought to achieve that encouragementphlyviding a purported
theological justification for attacks on unbelieseparticularly, but not exclusively,
on those who occupied Islamic lands, and by celelyahe achievements of militant
and terrorist followers of Islam. The judge ruldthtt the jury could not, when
considering the capacity of any one publicationidtetl as an encouragement to
terrorist acts, examine the publications as a whbhey must consider each in turn.
But when considering the issue whether the appeifdended to encourage, or was
reckless as to whether others would be encourdged,were entitled to consider all
of the publications disseminated by the appellant.

The prosecution sought from the judge leave to eeldwidence of the possession by
offenders convicted of terrorist offences of sevefahe publications the subject of
the indictment together with other material not $iject of the indictment. The jury
heard that Operation Overt concerned Abdul Ahmeid Adsad Ali Sarwa, Tanveer
Hussein, Umar Islam, Ibrahim Savant, Arafat Khand &/aheed Zaman. They were
convicted in 2009 and 2010 of offences relatingtplot to blow up aircraft flying
between Great Britain and the United States usimgravised explosives. Found in
the possession of the offenders, or some of thesre wopies oMilestones — special
edition, Malcolm X — Prince of Islap21® Century CrusadersThe Lofty Mountain
Join the CaravarandDefence of Muslim Lands

Operation Vulcanise involved the arrest of Andrdwahim in Bristol on 17 April
2008. He was subsequently convicted of making @hosikve substance with intent to
endanger life and the preparation of terrorist.dothis rucksack was found a copy of
Milestones — special edition

Operation Yarrow concerned Omar Khan Sharif and Bsinif who, in April 2003,
travelled to Tel Aviv, Israel, where they conspired perform a suicide bombing
attack. Sharif’'s bomb failed to explode but Harétahated a bomb at a seafront bar
killing three people and injuring 65 others. Whem#& Sharif's home address in
Derby was searched a Maktabah business card wasgered.

Operation Lentil was an investigation into Habibmdd and Rangzieb Ahmed. In
March 2002 Habib claimed in an interview given te tSunday Times to be a
member of Al-Qaeda who had fought in Afghanistaai@asf coalition forces. In 2005
a contact book which had been in the possessibntbfmen was found to contain the
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23.

24,

25.

26.

names and numbers of persons associated with Ad@)da December 2008 both
men were sentenced to terms of imprisonment foeno#s which included
membership of a proscribed organisation, namelpaéda. In August 2006 officers
investigating at Habib Ahmed’s home address in Master recovered copies Tie
Lofty Mountain Join the CaravanDefence of the Muslim Landmd The Absent
Obligation

Operation Munder was an investigation into a groti;mdividuals who ran a Dawah
stall in Manchester. It was alleged that they sbeghverts to Islam and volunteers to
perform violent jihad abroad. One of the group, lMew handed to an undercover
officer an eBook file of theMilestones — special editiopublication. Another,
Farouki, distributed21® Century Crusadergo another person in July 2009. In
November 2009 officers recovered from the home esfdof Farouki in Manchester
further copies of the DVI21* Century Crusaderand the DVDMalcolm X — Prince
of Islam They also recovered copies@éfence of the Muslim Landsid The Absent
Obligation

Mohammed Sadique Khan, Jermaine Linsey, Shehzad/&anand Habib Hussain
were the subject of Operation Theseus, an invegiiganto the bombing of the
London underground on 7 July 2005. Found in Mohath®adique Khan’s bag were
his birth certificate, last will and testamenthe Lofty Mountain The Absent
ObligationandDefence of the Muslim Lands

The prosecution also relied upon evidence thatatiior of Army of Madina in
Kashmir, the subject of count 10, was Esa Al Hindi, a pegtym for Dhiren Barot.
Barot pleaded guilty in November 2006 to a charigeoospiracy to carry out terrorist
attacks in the United States and in London. Foltmahis arrest in August 2004 police
officers found a holdall at his address in Wembtentaining, amongst other things,
Maktabah's telephone numbers. As count 10 asséted of Medina in Kashmir
was one of the publications disseminated by Maktaltawas not the prosecution
case that the appellant had any knowledge or imvoént in Barot's terrorist
activities, or that there had been direct contativeen Barot and the appellant. As we
have recorded the jury returned a verdict of naltygyupon count 10 of whickArmy
of Madinawas the subjeciGuilty verdicts were, however, returned in respafcall
the other publications identified in the precediagagraphs.

The prosecution carried out an analysis that, by RI208, 94 separate searches had
been performed in the course of investigations fatoorist offences. Of those cases
74% did not reveal any items disseminated by Madttaland not all of the
investigations resulted in prosecution. The prosecuwas permitted to adduce by
way of admission the names of the offenders, a samyof the terrorist offences they
had committed and the fact of their possessioh@f¢levant and other publications.

In a skeleton argument dated 9 September 2011 rtse=qution contended that this
material was admissible as relevant to three issues

)] whether the items were terrorist publications wittihe meaning of section
2(3) and (4) of the 2006 Act;

i) the appellant’s intent in distributing the publioas under section 2(1) of the
2006 Act; and/or
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iii) whether the material was being disseminated by ajgellant within the
meaning of section 2(2) of the 2006 Act.

The prosecution’s first contention was that theitaithl material “has to do with the
alleged facts of the offence with which the defertda charged” within the meaning
of section 98(a) of the Criminal Justice Act 2003that was so, the evidence was
admissible as relevant at common law. In the &diiera, it was evidence of the bad
character of persons other than the appellant foclwthe prosecution required leave
pursuant to an application under section 100 Crmmidustice Act 2003. The
prosecution asserted that the additional materad velevant and, for that reason,
admissible at common law; alternatively, it proddéimportant explanatory
evidence” within the meaning of section 100(1)(ad g2), and had “substantial
probative value in relation to a matter which is safbstantial importance in the
context of the case as a whole”, within the meapiingection 100(1)(b).

The judge accepted the appellant’s argument tleattidence could not assist upon
the issues identified at paragraph 26(ii)) and (@)ove. For present purposes,
therefore, it is necessary only to identify thegerution’s rationale for claiming that
the evidence was relevant to the question whetherpublications were “terrorist
publications”. Mr Hill QC and Mr Atkinson contendeat paragraph 6.3 of their
written skeleton argument to the judge ttibé evidence that these publications were
found in the hands of terrorists provides a propasis for the conclusion by the jury
that they were terrorist publications, within theeaming of section 2”At paragraph
6.4 it was assertetin assessing the items to determine that ispubether the
material was a terrorist publicatiotije jury will be assisted by knowing that copiés o
the items that originated with Maktabah ... foundirthgay into the hands of
convicted terrorists. The jury would be entitlecctmmclude that this direct connection
of the books to those engaged in acts of terrovigm important evidence in forming
their assessment of the nature and purpose of theks in question. This is
notwithstanding the lack of evidence or allegatibat the defendant was himself
engaged in the plots of others, a feature which lmamade clear to the jury before,
during and after the calling of this evidence ... pabther way, the jury would be
entitled to conclude that it was no coincidencet thaoks advocating or endorsing
violence in the name of Islamic jihad should bentbin the possession of those
engaged in such jihad”

It was contended at paragraph 6.13 that sectioh &@uired the jury to assess
whether it was likely that a publication would bederstood, by some at least, as an
encouragement to the commission of acts of teroris was therefore essential to
know that the prospective readership of such doatsnmcluded those who were
engaged in acts of terrorism. The possession byvknterrorists of such material
provided an essential context without which the jeould not fairly judge the likely
impact of the material.

It was submitted on behalf of the appellant in alston argument submitted by Mr
Bennathan QC and Mr Friedman that the additiondgkra did not have to do with
the alleged facts of the offences charged. If is wdmissible at all then it was as bad
character evidence under section 100. As to théarajory function of the evidence
contended, it was submitted that possession byrists of copies of the indicted
publications begged the question whether the paiidtio either did or was likely to be
understood by them as encouraging acts of terroighat would be required was an
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investigation of the motivation of each of the géid terrorists. Such an investigation
would create satellite issues in the speculatiy@ogation of which the appellant was
bound to suffer prejudice. It was asserted thaiais not possible to say that the jury
would find it impossible or difficult properly tongdlerstand other evidence in the case
(section 101(2)(a)) without receiving the additibrevidence or that (section
100(2)(b)) its value for understanding the casa a$ole was substantial; neither was
it possible to argue that possession of the materithe hands of terrorists was of
substantial probative value in relation to a matkisubstantial importance in the
context of the case as a whole (section 100(1) (b))

In a ruling given on 6 October 2011, the learnathgiconcluded that the additional
material did not have to do with the facts of thHfemces alleged. He accepted that
since dissemination was not in issue the evidehoeld not be admitted for that

purpose. The judge also accepted the appellanti'ention that there was no more
than a tenuous link between the possession byriggf such material and the

intention of the appellant in disseminating it. Howgr, the judge concluded as
follows:

“The Crown contends that the evidence qualifiesenrwbth the
heads referred to in section 100 — the explandiend and the
probative head. As far as the explanatory headrisarned it is
submitted that any intelligent jury once he or shad
understood the broad thrust of the case would vi@rknow
“‘who actually bought these publications or cameo int
possession of them?” It seems to me that this dedd
important explanatory evidence and qualifies urfagh sub-
sections 2(a) and (b). If the fact was that altioupe
publication had been on sale for years none of thathever
found their way on [to] the bookshelves of any pars
convicted of any terrorist offence, the defence Maurely be
entitled, for their part, to adduce that fact indewce ... in
making their case. In addition, so far as one paldr facet of
this evidence is concerned, the fact thmima facie the
defendant was known personally to the author of anthese
volumes is equally important explanatory evidenks.far as
the probative head is concerned, the Crown contivad
sections 100(1)(b) and (3) are satisfied on thrdéerdnt
grounds ... second, the evidence is potentially pbhwer
evidence to prove that the publications are in factorist
publications as defined in section 2(3)(a) of theardrism Act
2006. | do accept the Crown’s submissions as tadleyance
and probative value of the evidence to the quesifomhether
the publication concerned is in fact a terrorisblmation. It
seems to me clearly relevant that a small, butifsigmt,
number of those who came by the publications didfaict
commit terrorist offences. It might be said thasignificant
proportion of those who have in fact been convideterrorist
offences in the last few years, had in fact acquseme of
these publications from the defendant’'s bookshagctly or
indirectly. Clearly the question is one which igssue between



the parties ... the evidence, subject of courseeoviw in due
course of the jury, has substantial probative valuespect of
that issue and again, subject to the jury’s assesssim due
course, is in my judgment of substantial importamtethe
context of the case as a whole.”

32. The judge was also addressed upon the potentitheofevidence to cause unfair
prejudice to the appellant. The judge’s decisios:wa

“I am of course aware of that potential. Howevée Crown
will no doubt make it plain that they do not allegad that
there is no evidence that this defendant had angr pr
knowledge of, let alone participation in, any ot tbffences
committed by those in possession of the publicatiérwould
strongly encourage the preparation of admissionstwbould
summarise the facts of the cases concerned in awends,
together with facts which emerged during those sase
particular as part of the Crown’s case, which diceeen may
have provided motives for the commission of thoffenaes,
guite apart from their possession of one or otherthe
publications in question. As to the general prejadioncerned,
it has to be recognised that all cases in whichgalions are
planned or attempted terrorist offences have beademhave
been committed against a background known to eviizen
of those country of 9/11 and 7/7. In my judgmehg jury will
be able after careful submissions by counsel aretiibns by
me to place the evidence which | have indicateadisissible
in the limited category in which | have allowed tGeown to
place it.”

33.  We are grateful to Mr Hill QC for providing us with copy of an extract from his
concluding address in order that the court migpregate how the matter was left by
the prosecution to the jury. In the course of hisnsissions Mr Hill argued:

“The recipients included many of those convictedref most
serious terrorist offences committed in this coymtr the last
decade. The defendant was at the very least reckkeso the
likelihood that such people would receive theselipations.

You may think the evidence goes further and ledittésif any

room for doubt that he intended such people toivecthese
publications. ...”

Mr Hill then summarised the additional material @hiwas before the jury in the
form of the admitted facts (which we have alreagipsarised). He continued:

“These men, who committed serious terrorist offaniceother
cases, were an important part of the defendanttiieaue.
Remember the statistics about the significant pgage of all
recent terrorist investigations in which Maktababducts are
found. ... Of 94 police terrorist investigations,sasMay 2008,
no less than 26% revealed items linked to Maktabaha



quarter of all terrorist investigations by poliae this country
alone showed a link to Maktabah materials. Thahighly

significant is it not2.o0k at the section 2 tests: is it probable
that the publication you are considering would be
understood by a significant number of its readers s
directly or indirectly encouraging terrorism? If the

statistics are anything to go by, as well as the @@l

attribution of indicted publications in the most serious
terrorist cases we have listed are anything to goyb the

answer to that question is a resounding yes.fTemphasis
added]

34. In his directions of law, given to the jury bothatty and in writing, the judge said
about the additional material in the hands of knésvrorists:

“The relevance of the possession of exhibits bysqes
convicted of offences with a terrorist connectidfou have
these set out at the admissions at pages 92 -a&3&u know.
This evidence has potential relevance in countsl® enly as
to the question of whether the publication was waotsst
publication at the time it was distributed or passsl by the
defendant.

Parliament had decreed, in a sub-section of se@iof the
Terrorism Act 2006, that it is irrelevant ... whetlaty person
has in fact been encouraged by the publicationuestion to
commit, prepare or instigation a terrorist offend®@u have
heard the points made by each side on this toplcvalh give

them the weight you feel they deserve. ...”

35.  On the second day of his summing up, 5 Decembet,28# learned judge concluded
with a synopsis of the case respectively for thesecution and the defence. Of Mr
Hill QC’s submissions concerning the additional enil in the hands of terrorists, he
said:

“He relies on the fact that in the cases which koaw, from
pages 92 from tab 2 from volume 2 onwards to 1Bat s0
many of those arrested in recent years had had addakt
publications in their possession. Again | don’t chée remind
you of all that detail and | have explained the eptil
relevance of it.”

As to Mr Bennathan QC'’s submissions on the same i#® judge said:

“What about the other criminals? Are books realiyable of
constituting the kind of direct or indirect encogeaent
alleged by the prosecution? He reminds you thahiwithe
admitted facts, Mr Ali, the leader of the plot téow up
aeroplanes between this country and the US wasampa“a
jihadist” from the age of 14 from the case evidehce
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Notwithstanding the judge’s recognition at the tiofehis ruling of the potential of
this evidence to cause unfair prejudice to the Bgopte we have not found within the
summing up any direction warning the jury againstking improper use of the
material.

Ground 1: The other cases

There is in the appeal no issue as to the judgedsniy that the admissibility of the
other case material was governed by section 1@0e0P003 Act, although it is right
to say that our impression is Mr Hill was concedihg issue for the purposes of the
section 100 argument only, and was not concediagttie application of the section
98(a) test was correct. In view of what followssitunnecessary to reach a concluded
view upon the application of section 98(a). It ibmitted on behalf of the appellant
that the “other case” material provided no explemmatvhich the jury was entitled to
hear; nor was it substantially probative of theuéssvhether a publication was a
“terrorist publication”. First, it was not in doutitat many of the convicted terrorists
had other publications in their possession. It wasrely possible that if they had
been influenced at all they were influenced by thidter material rather than that
which was indicted in the present case. It wag@gtpossible that those “of a jihadi
disposition” acquire all sorts of material as anfanf declaration or self-justification.
It did not follow that they were converted to jilig@ or were encouraged by the
terms of the publications themselves to commitorgst acts. In none of the other
cases did the jury have evidence of the dates achvdopies of the indicted material
came into the possession of the offenders, nor whats had been read by the
offenders and, if so, to what effect. It was najgested that any of them had been in
direct contact with the appellant.

The second ground for resistance of the admisdidheoadditional material was that
section 2(8) of the Terrorism Act 2006 stated esglie that “it is irrelevant ...
whether any person ... is in fact encouraged or iadugy that matter to commit,
prepare, or instigate acts of terrorism”. It is mitted that the declaration of
irrelevance should have been determinative ofutigg’s decision as to the admission
of the material. The issue of the material’'s cayaoi encourage was to be judged, on
the facts of the present case, solely upon an stesed of its contents in the context
in which it was disseminated. As it was argued iitimg “the only basis for the
admission of this material is expressly bannedheystatute” In the alternative, it is
argued that the issue whether any individual waagh encouraged was so relegated
in importance by the terms of section 2(8) thabitld not be claimed it was “a matter
of substantial importance” or that “the jury wouidhd it impossible or difficult
properly to understand other evidence in that caggiout it.

Mr Bennathan submitted that there could be no quesut that the material adduced
by way of formal admission was highly prejudicialthe appellant’s case. Given that
the jury returned not guilty verdicts in respectsmime of the counts it was not
possible to conclude that the jury may not havenkaluenced, in respect of those
counts upon which they convicted, by the prejudiikreowledge that known terrorists
had been in possession of publications dissemirigtékde appellant.

Mr Hill QC, in his response to the perfected grasinflappeal, said at paragraph 17:



“... just as it is relevant to see what other propertlefendant
has in his possession in order to understand hisdset,

because it provides necessary context without wttiehjury’s

knowledge would be incomplete, so it was relevanhe jury’s

assessment as to whether the indicted publicatwese

terrorist publications to consider their readershighould be
stressed that this does not involve establishimgehreaders
were inspired to commit acts of terrorism by regdime books,
rather the association of those persons with thieseks

provides context.”

40. As to the application of section 100(1)(b) and {8),Hill said at paragraph 27:

“... the jury were entitled to ask themselves, ineasgg
whether or not the indicted items are terrorist ljgations,
whether it was a coincidence that those same iteens found

to have been in the possession of those who haaedgn, or
prepared for acts of terrorism. Again, this doesineolve any
assessment of whether it was these publicationg tha
encouraged them to undertake those acts.”

And at paragraphs 28 and 29:

“28... the evidence identified a relevant componenhttre

readership of the books as those committed to midégrorism,
which formed the proper basis for an inferenceoahé¢ nature
of those publications.

29. The applicant’s ground of appeal in relation to the
admission of the evidence of the other cases dependthe
contention that the evidence was adduced to plmateihose who
had committed acts of terrorism had been encouredd so by
indicted publications found in their possession.n@ary to
paragraph 131 of the applicant's grounds, it wag tie
respondent’s contention that this evidence proveat those
persons had in fact been encouraged by those ptiblis to
commit acts of terrorism, nor was it necessantierevidence to
prove that encouragement in order to be admisgibfsuant to
section 100 Criminal Justice Act 2003.”

41.  Mr Hill maintained in his oral argument to the cobthat it was not his purpose to
invite the jury to infer that terrorists in possessof the indicted material had been
encouraged by it to commit such offences. When,evaw the court invited Mr Hill
to specify the evidence in the case which the gwuld not properly understand
without reference to the additional material, Mil iHeferred only to “context”. When
we asked him to identify the issue of substantrglartance in the context of the case
as a whole in respect of which the additional nmakevas substantially probative he
was able only to submit that it was probative &f dppellant’s readership.

42.  In support of his argument that background matevied admissible Mr Hill relied on
Sawoniu2000] 2 Cr App R 220 in which the Court observed:
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“Criminal charges cannot fairly be judged in a tettvacuum. In order to
make a rational assessment of evidence directyimgl to a charge it may
often be necessary for a jury to receive evideresciibing, perhaps in
some detail, the context and circumstances in wthiehoffences are said
to be committed.”

In Sawoniukthe jury received evidence of the historical contex which it was
alleged the offences of murder took place.. SegorMt Hill relied on Sidhu[1994]

98 Cr App R 59. The jury considered a video recagdif the appellant firing weapons
and chanting his support for the Khalistan LibematiForce during the trial of a bomb
making conspiracy. The video was admissible “adene of a continual background
of history relevant to the appellant’s part in thiéeged conspiracy”. I'Warner &
Joneg1993] 96 Cr App R 324 the appellants were changitd conspiracy to supply
heroin. The prosecution was permitted to adduceeenie under section 74 Police and
Criminal Evidence Act 1984 that eight of the peoplbo visited the appellants’
address had convictions for the possession or guppheroin. That evidence was
relevant to the issue what transactions were choig at the house. We accept that
essential background and relevant evidence is adrtésat common law.

Discussion

The issue in respect of which the judge found tbthér cases” evidence to be
relevant was (section 2(3)) whether matter conthime the publication under
consideration “is likely (a) to be understood byngoor all of the persons to whom
[the publication] is or may become available...as direct or indirect
encouragement...to them to the commission...of atteerrorism”. Subsection (3)
requires the jury to judge the effect of the puddicn upon the minds of those to
whom it will or may become available as a resulthef defendant’s conduct; it does
not require them to decide whethitiey would regard it as an encouragement to
commit a terrorist act, although their own reactiorthe publication would, no doubt,
form part of their decision-making process. A pa#ilion’s readership may include
historians, theologians, academics, liberal andseomative Moslems, militant
jihadists, the weak and impressionable, and tlomgtand independent. We accept the
respondent’s submission, as did the judge, thatjuhe would, when judging the
subsection (3)(a) question, be entitled to condigerange of people who formed the
market for the publication. It seems to us probathiat there would be among
Maktabah'’s readership some who were more likelp ththers, particularly those who
were already sympathetic to the objectives of amlitislam, to interpret any given
text as encouragement. The judge, correctly inview, found that the composition
of the publication’s readership could be an imparfacet of the jury’s consideration
of the issue whether some of them would understidned publication to be an
encouragement to commit terrorist acts. It alsonset® us that if the jury had before
them admissible evidence that some readers had in fact been eagedrby a
publication to commit terrorist offences, that ende would also be relevant to their
consideration of the likely effect of the publicatiupon its readership.

However, consideration of the composition of thadership of a publication for the
purpose of judging the publication’s likely effagbon them is a quite separate and
different exercise from consideration of evideritat jpeople who had read it were in
fact encouraged to commit terrorist offences. Taegeér here was the elision of the
two.
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As to relevance (whether at common law or undeti@ed 00) we do not accept the
appellant’'s argument that because section 2(8)igedvthat it wasrrelevantfor the
purposes of the section whether anyone was encedirag not, evidence which
demonstrated that people were in fact encouragedimaaimissible. It will be seen
that section 2(7) was in similar terms in thateclkred irrelevant the issue whether
the encouragement was to commit any specific tistr@ct or just terrorist acts
generally. The plain effect of section 2(7) and {8)that the offence could be
committed (1) whether the encouragement was to domrapecific terrorist act or
terrorists acts generally and (2) whether or ngt@erson was actually encouraged to
commit acts of terrorism. Admissible evidence tagierson was indeed encouraged
by a publication to commit terrorist acts would lteseems to us, admissible in
support of the prosecution case that people wdudylito be encouraged by the
publication to commit terrorist acts.

However, the prosecution could not and did not o#lythe “other cases” evidence to
prove that certain individuals were encourageditomit terrorist acts (see paragraph
41 above). It could not do so because the eviderm=enot direct, and an inference,
drawn merely from possession, that the other offenhdvere so encouraged was not
fairly available, for reasons to which we have nefd in paragraph 36 above and to
which we refer below at paragraph 48. In our judgimnthe evidence was admissible,
if at all, for the extremely limited purpose of demstrating that among the readership
of the Maktabah publications were people who weepg@red to commit terrorist acts.
But if the evidence was admitted for that purpatseias relevant only to the question
whether such people were likely to regard the austeof the publication as
encouragement to commit terrorist acts. It wasadiohissible in proof of the fact that
people had been so encouraged. In our view, thgedanherent in admitting the
evidence even for that extremely limited purposenanifest. The danger is that the
jury would condemn the publication purely by reasdrits association with known
terrorists. The temptation to move to the concludisat terrorists would not be in
possession of a publicatiomnlessit encouraged them to acts of terrorism is a
powerful one; but such a conclusion would, of ceurse speculative, unfair and
prejudicial.

We have extracted from Mr Hill's final address tw tjury his invitation that they
should consider the significance of the fact thatreany as 26 per cent of terrorist
investigations had found some of the indicted mations in the possession of
suspected terrorists. Mr Hill referred to “the msstious terrorist cases”. The critical
guestion posed was:

“Look at the section 2 tests: is it probable thas publication you are
considering would be understood by a significamhhber of its readers as
directly or indirectly encouraging terrorism?”

This question to the jury reveals, graphically ur eiew, the danger of elision of the
two questions: “Would some of the readership haweustood the publication to be
an encouragement to commit terrorist acta@tl “Did the publications encourage
terrorists to commit the terrorist acts.” The siiti, 26 per cent, added another
prejudicial dimension. A proper “statistical” exese in the present context would be
very difficult, if not impossible, to carry out, drwould pose formidable problems of
explanation to the jury. The 26 per cent figuselit might be dubious, for it does not
include those who would be disposed to carry aubtist acts if they had the chance
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(whatever the contents of the publication), norsthavho might have committed
violent offences with an undetected terrorist mativCrucially, it is not known (and
probably could not be reliably ascertained) how yngoung Muslim menwho had
no terrorist intentions whatsoevarpssessed the relevant material or other reasonably
comparable material. However, without that furttetatistic” the probative value of
the 26 per cent figure relied on by the prosecusorirtually nil, and certainly has no
substantial probative value within the meaninghef 2003 Act, in showing either that
those who possessed the relevant material werdy likebe terrorists or that the
relevant material was likely to encourage the cossion of terrorist acts.

We do not consider that this evidence was admessshive for the narrowest of
purposes. If it was to be admitted at all we comsttie terms of the admission should
have been strictly confined and expressed in uecioius terms along with a firm

health warning as to its limitations. We do nonthihat a reference to the terms of
section 2(8) was enough to avoid the risk eithahefimproper use of the evidence to
establish “encouragement” or to remove the rislprejudice merely by association.
Whether it was treated as relevant evidence at comlaw or important explanatory

evidence (section 100((1)(a)) or as substantiatbative upon an important issue
(section 100(1)(b)), it was essential that the timdns and pitfalls of the evidence
should be explained to the jury. The learned jutigarly intended to provide the jury

with suitable directions which headed off the mdlunfair prejudice. However, in the

result the jury was told only that the evidence w&levant to the issue whether the
publication was “a terrorist publication” and tliaey should judge the merits of the
competing submissions on that issue. Unhappilytheeicounsel reminded the judge
of his intention before or during his summing upl ahe jury received no further

assistance.

Ground 2: Article 10 ECHR

Ground 2 is confined to count 1 of the indictmemd &0 the capacity d¥lilestones —
special editiorto encourage acts of terrorism. The appellant stgbthat the learned
judge should further have read down the requiresmefisection 2, using his power
under section 3 Human Rights Act 1998, so as toptpmith the United Kingdom’s
obligations under Art 10. For present purposes Alne 10 right gives full and
sufficient expression to the right protected. Alese arguments were considered by
the judge at a pre-trial preliminary hearing frorhieh there was no appeal. In his
judgment of 27 May 2011 the judge held that:

(1) The “recklessness” required by section 2(1)(c)aasalternative to intention to
encourage in section 2(1)(a), was subjective reeskless, namely that the
defendant “had knowledge of a serious and obvialsthat a publication will
have the effect of encouraging, directly or indilgcthe commission of terrorist
offences”. To that extent, the judge found, theenée created was a legitimate
and proportionate (and therefore necessary) raetricon the right of the
individual to freedom of expression for the purposéArt 10(2).

(2) The expression “acts of terrorism” in section Ztyludes any act other than acts
which constitute criminal offences.

(3) The term “with a view to” in section 2(2)(f) shoub& read as “with intent that” so
that if the jury were to find that a publication svin the possession of the
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defendant it would constitute an engagement in gonhdor the purposes of
section 2(1) only if the defendant intended thahibuld be distributed or given or
sold etc.

(4) As to the requirement for encouragement to comenmibtist acts in section 2(3)
what was required was an encouragement to comneit sun act within a
reasonable time “within the current context”.

(5) The requirement that it was “likely” that a publicam would encourage acts of
terrorism meant that it must be “probable” that publication would have that
effect. Discussion, criticism or explanation woulat be enough.

(6) As to the alternative of “indirect” encouragemehe tjudge found that the
minimum requirement was that the publication enagad by “necessary
implication”.

The appellant argues that the learned judge digadar enough. It is suggested that:

(1) The alternative requirement for recklessness ini@e@(1)(c) should not have
applied if the jury was to conclude that the subjeatter of the publication was
“political or religious ideas”.

(2) The requirement of a likelihood that the publicatieould be understood as
encouragement in section 2(3)(a) should not applyhe extent that the jury
concluded “that the publication was a legitimatgression of a political or
religious view”.

(3) The jury should have been directed that the engeunant required by section
2(3)(a) was for the “imminent” commission, prepamator instigation of acts of
terrorism.

(4) The judge should have left to the jury an Art 1@edee, namely, the jury should
be slow to convict in respect of a publication wh&mounted to a political or
religious argument even if it would be understomé@ncourage terrorism.

Without these further restrictions it is submittldt section 2 offends Art 10 since the
offence created would be disproportionate andefbee, unnecessary in a democratic
society in the interests of national security amel prevention of disorder and crime.
Mr Bennathan has cited to us a number of UK, Uniftdtes and European
authorities, a report of the International Comnaesof Jurists 2009, the opinion of
the Joint Committee on Human Rights 2005/2006 GQbencil of Europe Convention
on the Prevention of Terrorism 2006/2007, LIBERTNd&d ord Carlisle of Berriew
QC, former independent reviewer of terrorism legjish. We are grateful for
counsel’s efforts to provide, at our request, coéthe source material, which we
have considered.

The trial judge explained the requirements of sec# as follows:

“Are we sure (1) that at any time at which he wamady to...distribution it
was probable that [the publication] would be untterd by asignificant

number of its readers as directly or indirectly @maging the instigation,
preparation or commission of one or more of thessroffences listed on



the attached schedule...(2) are we sure that atis@yhe was a party to
that distribution he intended that [the publicaliauld be so understood
[or] (3)...are we sure that at any time at whichwes a party to that
distribution, he saw that there was an obvious seribus risk that [the
publication] would be so understood?...What doesdifectly
encouraging” mean? It means by necessary implicafihe
“encouragement” need not be to immediate actiohoatjh it must be
within the foreseeable future. One has to be redderabout this...(4) Are
we sure that at any time at which he was a parthao distribution the
defendant did not make clear that it did not exptas views or have his
endorsement?...The question of whether a publitégior is not a terrorist
publication is to be decided by you by referendelgdo the publication
itself at the time it was being distributed...timbecause they were being
distributed individually to individual purchaseradanot as a collection.
The relevance of the body of exhibits comes whensidering the
defendant’s state of mind, the recklessness ontimgsue...The question of
whether a particular book, DVD, video or computiés fvas Islamically
correct is also of limited value. We are not tryithgs case by Islamic law
or theology, we are trying it by UK law... Althoughrguments about
offensive and defensive Jihad, of course, have setesance, ultimately
it is not as to whether it amounted to defensiveadiin Islamic law that
matters; it is whether it amounted to an offenc&nglish law; whether,
for instance, the defence of reasonable self-deferauld apply, and | will
come to that in a moment...[T]lhe offences that vehaet out in the
list...are, of course, unlawful acts. However, agtsch would otherwise
be unlawful are not unlawful if (i) they were conitad in reasonable self-
defence of yourself or...other persons threaten#éd immediate unlawful
violence, such as your family or neighbours, oy ificommitted under
circumstances of extreme and immediate urgency atimgyy in effect, to
necessity...where you take the lesser of two @é@tbhaps.”

It follows from the judge’s directions of law thde jury were not permitted to return
a verdict of guilty in respect of any publicationless they were sure that:

(1) the appellant distributed it;

(2) at the time of distribution the publication Wwdwe understood by a significant
number of its readers, directly or by necessarylicapon, to be encouraging the
instigation, preparation or commission of a testooffence within a reasonable time-
scale;

(3) at the time of distribution the appellant irded that the publication should be so
understood or, knowing of a serious and obvious thst it would be so understood,
he distributed it.

In judging the capacity of the publication to en@mge unlawful acts of terrorism the
guestion whether the publication was a correctrjmégation of the teaching of Islam
was of marginal relevance. The case was not a jadgeon Islamic law or theology;
it was about the encouragement of unlawful tert@ets. Some acts of violence were
lawful, namely those reasonably used in self-defesroout of necessity.
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We need not venture in this judgment into the ggéng commentary of respected
observers, or into the principles to be derivednfrauthority. The latter are well
known. As to the former, we are presently concemetdwith commentary upon the
terms of the Bill, or with the Act as enacted, athvopinion as to how, in the absence
of safeguards, the terms of section 2 arguably niiglunderstood. We are concerned
only with the definition of the offence as it wadtlby the judge to the jury and with
the terms in which he guided them as to their iiegite approach. We are satisfied
that in the judge’s own words he defined the oféeemec a way which could not
arguably offend the appellant’s Art 10 right toddem of expression. It was perfectly
obvious to the jury that they could not convict tappellant merely because his
publication expressed a religious or political viesentroversial or not. We do not
consider it arguable that a publication which te kimowledge of the appellant carried
a real risk that it would be understood by a sigaifit humber of readers as
encouraging the unlawful commission of terrorigentes (as defined by the judge) is
entitled to exemption (in consequence of Art 10yehebecause it expressed political
or religious views.

One important decision of this court upon sectiowas brought to our attention,
Brown [2011] EWCA Crim 2751 (Lord Judge CJ, Henriques drwdin JJ). Mr
Bennathan QC represented the applicant both aam@dupon a renewed application
for leave to appeal against conviction. He argusat the prosecution (partly for
offences under section 2) constituted an unacckpiaterference with the applicant’s
right to freedom of speech at common law and freedbexpression under Art 10 of
the Convention. At paragraphs 23 and 24 of themag of the court Lord Judge
said:

“23. As to the 2006 Act, it is clear that the qimstwhether or not an
individual has distributed or circulated a terrbpablication, or conducted
any of the remaining activities prohibited by sewtP(2), either intending
to encourage, directly or indirectly, or to indut¢ke commission,
preparation or instigation of acts of terrorism,irtending to assist such
acts, or being reckless as to whether or not thend|[sic] so to do, is
subject to determination on the basis of the fastthey existed at the time
of the conduct which is impugned, in the contexths publication as a
whole and to the circumstances in which the condactirred. As we have
already observed, it is difficult to see how a d¢niah act of distribution or
circulation of a terrorist publication with the gifec intent, or in the frame
of mind expressly required as an essential ingnedié this offence to
encourage or assist acts of terrorism, can be shyedkference to the
principle of freedom of speech, unless that prilecip absolute, which, as
we have indicated, it is not.

24. In the context of the present trial it was adréhat the applicant would
be free to argue a “freedom of expression” defeftgegave evidence in
support of this defence. The case was argued obehialf before the jury.
The jury rejected it. They were entitled to do $here is nothing in this
ground of appeal.”

Mr Bennathan has been able to recover a copy of BEasumming up ilBrown The
learned judge explained to the jury that by therdesm Act 2006 Parliament had
restricted free speech “as prescribed by law am@éssary in a democratic society”.
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They were to apply the law as enacted by Parliaraedt explained by the judge,
notwithstanding defence counsel was permitted tgphasise the importance of
freedom of speech and the defendant said in evedtrat he had been exercising his
right to free speech. Very much the same thing éaeg@ in the present case. Mr
Bennathan submitted to the jury that the prosenutiad no case which required an
answer from the appellant. The publications did astount to encouragement to
unlawful terrorist acts; they were expressionsadftigal and religious opinion which
the appellant was entitled to distribute. CalverttB J gave the jury a specific
warning about the limitations of this approach:

“If you felt, maybe you didn't, that...Mr Bennatfia subtext was...an
indirect encouragement to disregard the law of &mgjland Wales because
infringements of free speech should not be put ith, wlease disregard
any such implied...encouragement.”

The judge informed the jury that they were requitedapply the law of the land
enacted by Parliament. He provided the jury witaregles of other encroachments on
personal freedoms such as the distribution of Hgciand religiously offensive
material and indecent images of children.

We accept that the requirements of section 2 mastbe watered down so as to
encroach unlawfully upon the important right toeflem of expression, but we are
satisfied that, on the contrary, the trial judgepbasised the requirements of the
section so as to ensure that the jury concentraped the distinction between that
which was permissible and that which was not. Mnigghan attempted to persuade
us of the limited persuasive effect of a judgmenthe court upon an application for
leave. We recognise that Blair J and the Court mbefal were considering iBrown
the different wording of section 2(3)(b) which régd an assessment whether the
material would be understood as being “useful iB tommission...of” acts of
terrorism. However, we regard the underlying prajpms as persuasive. Provided, as
here, the importance of applying the legal meamh¢he section as defined by the
trial judge is stressed, there is no risk thatAhel O right is unlawfully encroached.

Conclusion

For the reasons we have discussed in relationadiongr 1, we regard the convictions
upon counts 1, 2 and 4 - 8 inclusive as unsaferafiiese permission on ground 2. The
convictions upon counts 1,2 and 4 - 8 will be qeash



